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DIAGNOSE INFECTIONS AND DISEASES CATJbtu a 



RESPONSE TO 



RESTRICTION REQUIREMENT UNDER 35 U.S.C. §121 



COMMISSIONER OF PATENTS 
Washington, D.C. 20231 



Sir: 



,« the restriction requirement mailed April 16, 2002, applicants provide the 
response to th re tn ^ on re ^ ^ ^ b 

following comments and election. Claims in V 
according to the Examiner, to one of the following inventus: 
i. ClaimUSand*^^ 

subclass 123.1. 
530, subclass 387.5. 
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IV. 



547. 

classified in class 424, subclass 244.1. 

£*^£SHL! withmvetS6 ' „ T;md n are distinct because the produces claimed 
Th Eraser contends tat Group, I M U are * 

-P^-^*^ rrlodof GroupHdoesno, 

S Me to the conges of Group I c only P ^ ^ ^ fcy 

■ The instant specification states: The LMW tu\ m y r ... 

— isrecitedinadependcnrc^O..^ = ^ 
Therefore, the restriction of Groups I and II n unproper. pp 

^^■^^^^^ „ two disunc. produc*, a 
r» e Examiner contends ft. Croups I -I - ^ 

seem to be overly burdensome. riced with 

* Examiner content that ft. processes *^ IV - ^ & 

prod uct mate* different than the con^eso Gr^ ^ ^ ^ 

response as claimed m Group IV. Groups IV • ific 
antibodies which confer protection against HA 
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SeHalNo, 09/853,367 • 175M05 ° 
Exanine* sugg.su™ ma. group V reia.cs » «tad. of pro«cu«g agans. infection using 

to the use of HA-protein conjugates, not bacteria. 

In the event that the Examiner does not withdraw the requirement, applicants expressly 

reserve theright to file a divisional application to ^presently non-elected subject matter or take 

appropriate action under 37 C.F.R. §§1143-1.145. 

Further, if the instant application's composition claims are determined to be new and 

nonobvious, then process of use claims which utilize the new and nonobvious «^« « 

fcerefore themselves new and nonobvious processes, (Zn „ OcHiai, 37 USPQ2d 1127 (Fed. Or. 

1995)) Further, as stated in In re Kuehl, 475 F.2d658. 177 USPQ 250 (CCPA 1973): 
We would add, moreover, that in our view it is in the public interest 
m oemric appellant to claim the process [of use] as well as the 
IE SLt is to encourage a more detailed ^closure of the 
specific methods of using the novel composition he had invented m 
order to have support for the process claims. 

We believe the constitutional purpose of the paten, Mgem is 
promoted by encouraging *^«^*JE£ 0 f 
describe in the manner required by 35 U.S.C 112 dl aspeas oj 
what they regard as their inventions, regardless of the number of 
statuatory classes involved. [Emphasis in original] 

Applicants respectfully request reconsideration and withdrawal, or at a minimum, 
modification of the restriction requirement (37 CF.R. §1-143). 

Early and favorable action by the Examiner is earnestly solicited. 
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AUTHORIZATION 

*e Coroner is — - -» — *» ^ 

No. 3842-4050. A DUPLICATE OF THIS SHEET IS ATTACHED. 

Respectfully submitted, 
MORGAN & FINNEGAN, LLP. 



DateL_M3l/^ 2 °Q- 2 - 



B ^^.rr— r- 

By ' ^piTthH.Soi5^feW 
Registration No. 33,285 



MORGAN & FINNEGAN, LLP. 

345 Parle Avenue 

New York, New York 10154 

(212)758-4800 

(212 751-6849 Telecopier 
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ta * any additional fees which may be 

KespectfuUy submitted, 
MORGAN & FINNEGAN, L.L.P- 



Date; 




Registration No. 33,285 



MORGAN &FINNEGAN.L.L-P. 

345 Part Avenue 
N ew York, New York 

(212)758-4800 

(212 751-6849 Telecopier 
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RESTRICTION ELECTION 
FACSIMILE 
TRANSMISSION 

RECEIVED 



MAY I 6 2002 
GROUP 1600 




DATE: /14/ly /r y t-OO-X- 

FROM/ATTORNEY: Kenneth H. Sonnenfeld 

FIRM: MORGAN & FINNEGAN, L.L.P. 

PAGES. INCLUDING COVERSHEET: „ 
1 duplicate sheet) and a Certificate o 
PHONE NUMBER: 
(212) 415-8513 

TO EXAMINER: S. DEVI, Ph.D. 
ART UNIT: ^ 
SERIAL NUMBER:-09/ 853 ' 367 
FAX/TELECOPIER NUMBER: (703) 308^315 

•c a err isinTF- TfflS FACSIMILE NUMBER IS TO BE USED ONLY 
PLEASE NOTE. ™ S ^™S TO RESTRICTIONS. 

COMMENTS:. 




SbNE NUMBER LISTO ABOVE. 



04:59pm Prom-MORGAN i WAN 



12127516849 



T-940 P. 002/007 F-375 



PATENT 
Docket No. l75J4Qia 



Applicant(s): MICHON, F. et al. Group Art Unit: 1645 



Serial No; 

Filed: 

For: 



09/853,367 
May 11, 2001 



Examiner: 



S.DEVI 



STREPTOCOCCI 



Commissioner for Patents 
Washington, DC 20231 



Sir. 



[ hereby certify that the attached Responsejo^esm^ 



M 2 Lto gsiPiaii^^^ is being m 

S. DEVI Ph.D., at the Mowing facsimile number: 7^30^315. 



added on the date shown below to Esmjagr 



Respectfully submitted, 
MORGAN & FINNEGAN, L.L.P. 



Dated: May. 



By: 




William Kim 



MORGAN & FINNEGAN, L.L.P. 

345 Park Avenue 

New York, NY 10154-0053 

(212)758-4800 Telephone 

(212)751-6849 Facsimile 
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